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In The 


UNITED STATES COURT OF APPEALS 

Fob the District op Columbia Circuit 


No. 11,381 


ETHEL M. MORGAN, 
Appellant, 


v. 

PIETRO SANTUCCI, YOLANDA SANTUCCI, 

Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Appellee sued Appellant in the United States District 
Court for the District of Columbia for fraud and breech 
of contract. He recovered a judgment in the sum of 
$2,500.00. The jurisdiction of this Court is invoked under 
Section 1291 of Title 28, United States Code. 
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STATEMENT OF THE CASE 

Shortly prior to February 24, 1948, the Abstract Realty 
Company advertised premises 2314 19th Street, N. W., 
Washington, D. C., for sale. The property was then in the 
name of Charlotte Spencer although she held the title as 
an accommodation for her mother, Ethel Morgan, appellant, 
the true owner (J.A. 31, 32, 34 & 35). 

Early in the evening of February 24, Pietro Santucci, 
appellee, went to the premises and there talked to Mr. 
Kitchens, the operator of the Abstract Realty Company. 
Santucci was then shown through the premises by Kitchens 
(J.A. 11). After looking over the entire property, San¬ 
tucci had a conversation with Kitchens in which Kitchens 
allegedly said, “They got a good income around here, 
around $440.00 or some more, a month’’ (J.A. 4). Santucci 
noticed that the adjoining premises had a fire escape and 
he asked Kitchens, “This house looks like a three story 
house, it needs a fire escape?” 

Kitchens allegedly replied “No” (J.A. 4). 

Later the same night Santucci and his wife signed a con¬ 
tract to buy the property for $36,000.00 and made a deposit 
of $1,000.00 (J.A. 13). Charlotte Spencer signed the con¬ 
tract as the seller on the same date. The contract was the 
type in general use in this city and contained the usual 
stipulation that the seller would comply with all require¬ 
ments of Municipal Regulation noted against the property 
as of the settlement date (J.A. 51-52). 

Some weeks after the signing of the contract, Pietro San¬ 
tucci, Jr., visited Mrs. Morgan on behalf of his father to 
get certain data regarding the property (J.A. 20-21). Mrs. 
Morgan told him that a license was needed to run an apart¬ 
ment house and that she had such a license (J.A. 21 & 24). 
She gave him a list of her rentals which totaled $395.00 per 
month (J.A. 22). At that time Mr. Santucci, Jr., had no¬ 
ticed that the adjoining building had a fire escape and he 
asked Mrs. Morgan if the “New egress Law” applied here. 


wtil HIM I II .- - ■1^^— 
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He also “was wondering if we didn’t need one also” (J.A. 
22). Mrs. Morgan allegedly told him she did not think he 
would need a fire escape (J.A. 22). 

On April 23, 1948, settlement was had by Mr. Santucci 
( J.A. 26) at the office of the Title Company. The settle¬ 
ment sheet showed rental of 4 (four) apartments at a total 
rental of $385.00 per month (J.A. 27). 

No effort was made by appellees to check the Fire Regu¬ 
lations, License requirements, or rent ceilings pertaining 
to the premises (J.A. 24, 31 & 32). 

In June, 1948, Mr. Santucci was notified by the D. C. 
Government that he would have to erect a fire escape and 
install certain fire alarm equipment in order to comply with 
the District of Columbia building regulations (J.A. 5). 

A similar notice had been sent to Mrs. Morgan in Febru¬ 
ary, 1947 (J.A. 7). 

Mr. Santucci made the installation at a cost of $989.38 in 
October, 1948. He also paid $425.00 for electrical repairs, 
which were not required by any notices sent prior to the 
date of settlement (J.A. 10). 

Mr. Santucci was notified by the Rent Control Board 
that the ceiling rentals for the apartments concerned were 
approved on the application of Mrs. Morgan in June, 1948 
(J.A. 19), at the total rental of $305.00 (J.A. 54) per month 
rather than the $385.00 (J.A. 54) which she had requested 
and had been charging. 

Plaintiffs then sued Mrs. Morgan, Mrs. Spencer and the 
Abstract Realty Company, alleging fraud and breach of con¬ 
tract (J.A. 50). 

Appellant testified that she had had a license to operate 
2314 19th Street and the license was later transferred to 
2316 19th Street (J.A. 33). No testimony to the contrary 
was offered by appellees. 

The Trial Judge refused to instruct the jury on the doc¬ 
trine of “Caveat Emptor” (J.A. 57) and refused to permit 
counsel for appellant to argue to the jury that the ap- 
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pellees were under a duty to make some investigation of the 
Fire Regulations, License requirements and ceiling rentals 
in effect in this jurisdiction (J.A. 39). He did however in¬ 
struct that “It was not incumbent upon the plaintiffs to 
make an independent investigation as to the facts stated” 
(J.A. 41). 

The verdict was for the plaintiffs against Mrs. Morgan in 
the sum of $2,500.00 and in favor of the two defendants 
(J.A. 50). 

The verdict of necessity was based on fraud since the 
maximum appellee could recover for breach of contract was 
the amount required to comply with the notices of violation 
of regulation in effect at the time of settlement. That 
amounted to $989.38 (J.A. 10-49). 

POINTS RAISED ON THIS APPEAL 

The Court erred in failing to properly instruct the jury 
as to the law involved. 

A. The Court failed to instruct as requested in appel¬ 
lants prayers, numbers I and m. 

B. The Court erroneously instructed as requested by 
appellee’s prayer number II. 

SUMMARY OP ARGUMENT 

The misrepresentations made by appellant were state¬ 
ments of fact which could easily have been checked by ap¬ 
pellee and should have been checked since he had noticed 
that the statements were probably untrue. 

ARGUMENT 

Appellee based his claims on the premise that defendant 
had, by misrepresentation, induced him to purchase 2314 
19th Street, N. W., in the District of Columbia. 

The alleged misrepresentations were that: 

1. The appellant had a license to operate an apartment 
house at that address. 
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2. That the building regulations in force in the District 
of Columbia did not require a fire escape on the premises. 

3. That the rentals which the property returned had 
been approved by the Rent Control Administration for the 
District of Columbia. 

The only evidence as to the first statement consisted of 
testimony by appellant Morgan that she did have such a 
license and there was introduced into evidence a document 
showing that a license had been transferred from the prop¬ 
erty to the house next door after the sale to the appellee. 
Since nothing was offered to counteract the evidence it must 
be assumed that the issue, was resolved in favor of the de¬ 
fendant. We concern ourselves, therefore, with the second 
and third statements. 

The building regulations in effect in this jurisdiction are 
promulgated by the Board of Commissioners by virtue of 
their authority. The regulations are published in local 
newspapers prior to enactment. Such regulations are pub¬ 
lished in bound volumes and are easily accessible to any 
one. A telephone call would have given plaintiff the in¬ 
formation he requested. That being true this case comes 
fully within the rule of law which has been enumerated 
many times by this Court. 

“where the purchaser has equal and available means 
for information and no fraud or artifice was used to 
prevent inquiry or investigation, there is a basis for the 
application of the rule of caveat emptor, but where the 
vendor makes statements of fact concerning matters 
peculiarly within his knowledge for the purpose of in¬ 
ducing action by the vendor, the rule has no applica¬ 
tion.” 

LESTER V. SUPERIOR MOTOR CAR 
73 DC Appeal 171 
117 F2 780 

The testimony showed that plaintiff noticed the fire 
escape on the adjoining building, had read of a tragic fire 
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in Atlanta, Georgia, and had also read in the papers that 
an egress law was in effect- The testimony also showed 
that the egress law “was written up in the papers rather ex¬ 
tensively.’ ’ Such notice on the part of plaintiff certainly 
burdened him with the obligation mentioned in Stein v. 
Treger, 86 XJ-S. App. D.C. 400. 

“Even though Treger could have investigated the 
matter, there was no obligation upon him to do so at 
his peril, unless the circumstances were such as to put 
him on notice.” 

“Treger could not be said to be guilty of voluntary 
blindness in not seeing matters before him for these 
matters were not before him.” 

It is hard to imagine a more serious case of “voluntary 
blindness” than that displayed by plaintiff. 

The alleged misrepresentations as to ceiling rentals in 
effect fall within the same rule of laws mentioned above. 
Housing rentals were set by a governmental agency, were 
open to public inspection and were as available to plaintiff 
as to defendant. It may well be noted that plaintiff does 
not claim, nor was any evidence adduced, that defendant 
placed any obstacle in the path of plaintiff to prevent him 
from learning either the ceiling rentals or the fire regula¬ 
tions. 

It is urged that the trial court erred in refusing to in¬ 
struct the jury as requested in defendant’s first and third 
prayers. That error assumes monumental stature however 
when we consider that the Court did grant defendant’s 
prayer and instructed the jury that, 

“It was not incumbent upon plaintiffs to make an 
independent investigation as to the facts stated • • • 
by the defendants.” 

CONCLUSION 

In view of all the facts of the case the appellee was guilty 
of negligence in not making some effort to determine the 
truth or falsity of appellant’s statements. 
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The doctrine of Caveat Emptor should have applied and 
the Court’s failure to do so constituted reversible error. 

Respectfully submitted, 

John T. Bonner 
Attorney for Appellant 
416 Fifth St., N.W. 
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PROCEEDINGS 

DR. PIETRO SANTUCCI, JR. 

was called as a witness on behalf of the plaintiffs and, 
5 having first been duly sworn, was examined and tes¬ 
tified as follows: 

DIRECT EXAMINATION 
By Mr. Ryan: 

Q. Will you state your name, please, Doctor? A. My 
name is Pietro Santucci, Jr. 

Q. Where do you reside? A. 2714 Second Street, South¬ 
east. 

Q. Are you related to the plaintiffs, Pietro and Yolanda? 
A. Yes; I am the oldest son. 


Q. Did there come a time, Doctor, when you entered into 
any negotiations with either the Abstract Realty Company, 
Mrs. Charlotte Spencer, or Mrs. Ethel Morgan, pertaining 
to any real estate or business in the District of Columbia? 
A. Yes; it was around the time that we decided to sell the 
home at 4032 Twentieth Street and to buy an investment 
property which would allow a certain amount of funds for 
my medical education, as the home we did own was 
6 entirely paid for, but my father’s finances were at 
a standstill. So we contracted to sell our home there 
and to buy such an investment property that might give us 
some money, in order that I might go through medical 
school. 

Q. Will you fix the approximate date upon which you 
had first some negotiations with regard to— A. It would 
be late 1947, early 1948. 

Q. And with whom did you have your first contact in 
connection with this present property? A. Mr. Kitchens 
is the—or was represented to me as the owner, or the presi- 
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dent of Abstract Kealty, and be had a saleswoman whose 
name slips me at the time. 


Q. When you went to 2314 with Mr. Kitchens, whom did 
you meet at this address ? A. At 2314,1 recall meeting Mrs. 
Ethel Morgan, Mrs. Spencer, her granddaughter, whose 
name I don’t know, several of the tenants who were stu¬ 
dents at Catholic University, and several other ten- 
7 ants whose name I don’t recall. 


Q. Had Mr. Kitchens told you anything about the de¬ 
tails of 2314 before you went up there with him, before you 
met him there? A. I can’t answer that question at this 
time. Mr. Kitchens or his agent was the only one through 
which I received factual data about how much the cost of the 
property was, and that it did fit what we wanted, and so 
forth. 




Q. Did you have a conversation with either Mrs. Morgan 
or Mrs. Spencer? A. The first time that I went to see it, it 
was on the same level as seeing any other property; and 
later, when the contract was considered more seri- 
8 ously, I went back to see Mrs. Morgan with my 
fiancee, who is my wife at present, and talked over 
some of the details that had occurred to me, that since we 
had never run such a business before as an apartment 
house or any type of an investment property, there were 
many little details that just seemed to come up. 

At that time, I think the egress law was read in the paper, 
was written up in the papers rather extensively, and I had 
asked some questions like that. Before I went to see her, 
I made a list of questions that I thought would be inter- 
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esting to know the answers to, or almost absolutely impor¬ 
tant to know the answers to. So I had written down these 
questions and bronght my little book along, which was sort 
of, I guess, part of the academic way I ran things at that 
time, and asked her several questions. 

And they related to the business: such as, Was a license 
necessary? Were her prices OP A? Did she supply any 
utilities or any other things to the tenants ? Or even things 
about how was the trash collected, which seemed to me nat¬ 
ural questions. And I wrote down her answers to these 
things. 

As far as the fire escape was concerned, I was informed 
that since she owned both buildings, 2314 and next door, I 
guess it’s ’16, that was it necessary to have a fire escape, 
because there was a connection between the two buildings 
through the back porch, and that one would serve for the 
other. 

When I asked her about the rents, I was told that 
9 they were $120, $110, $110, and $255, that one was 
promised to a Miss Thomas or Thompson. I think it 
was Thomas. 


14 PIETRO SANTUCCI, SR. 

was called as a witness on behalf of the plaintiffs, and hav¬ 
ing first been duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 

• ••••••••• 

15 Q. • • • when did you first have anything to do 
with that house at all, • * * when did it come to your 

attention? A. The-night Miss Thomas and Mr. Kitchen’ 
come take me while I was working, and show me the house 
in nighttime. 
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Q. How did you happen to get in touch with them, or 
how did they happen to get in touch with you? A. Well, I 
was looking for the house, business proposition, you see, 
and saw this house for sale, and I called Mr. Kitchen ’ and 
Mrs. Thomas, and they show me this business proposition. 


16 Q. So you then went to see the house. A. I went to 
see the house, if I woulda like. 

Q. Who went with you? A. Me and my son. 

Q. Is that the son who was just here? A. Yes, sir. 

Q. WTiat took place when you got to the house? A. Well, 
they show me all the rooms, and show me all of the rooms 
there was, and all of the apartments, see, where it was, and 
this here, and that, and ask questions, how much the house 
was. They say, “Well, they get a good income around here, 
around $440 or some more, a month.” 

“Well,” I says, “a good investment, that’s what I’m 
looking for.” 

He say, “Everything is okay.” He say rental and every¬ 
thing is okay. 

“Well, Mr. Kitchen’,” I say when I get out of the car, I 
say, “you think this three-story house need any fire 
escape?” 

He said, “No.” That’s the answer he gave to me. 

I said, “You sure?” 

17 “Yes, I’m sure.” 

I say, “Well, my wife see the house before me, and 
we going home, and we talk about it, the family, and when 
we talk about it, the family, we make a deal. ’ ’ I say , 11 Can’t 
you be more cheaper than this?” 

He say, “No, this is good house, and it’s got a good in¬ 
come, and that’s why, because I got a deal in my pocket 
with somebody else. If you don’t buy it tonight, maybe 
you’ll miss your fortune.” 

• ••••••••• 
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18 Q. Did he tell you how much each apartment pro¬ 
duced? A. He told me it was all complete. He told 
me how much it was, and I say, “That’s all right. I take 
care of that.” 

You know, he say, “Everything is all right,” and I say, 
“Well, this is all right.” I say, “I never been in this busi¬ 
ness before.” “Well,” he say, “you know Miss Morgan. 
Everything is okay.” 

Q. Did you see that one had a fire escape and the other 
one didn’t? A. I know it was belong to Mrs. Morgan, but I 
never pay attention, because I ask him if it need fire escape, 
and he told me no. 

Q. Were these things told to you before you signed any¬ 
thing? A. Yes. 

Q. Were these things told to you before you paid any 
money, any deposit? A. Yes, * # * 

20 Q. Did there come a time thereafter, Mr. Santucci, 
when you found out that there were notices of viola¬ 
tions or requirements outstanding against this property? 
A. I find out particular, fifteen days after the police notify 
me I can’t operate an apartment if I don’t have no permit. 

Q. I show you a letter here, dated May 21, 1948. 

21 Did you receive that letter? A. Who is it? 

Q. To Mr. Pietro Santucci. A. I think so. 

Q. From the building inspector. A. Yes, sir. 

The Court: You may read this as an exhibit. * * * 

Mr. Ryan: All right, sir. 
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It is marked, “Copy,” “May 21, 1948,” addressed to 
“Mr. Pietro Santucci, 2314 Nineteenth Street, Northwest, 
Washington, D. C.”: 

22 “Dear Sir: 

“Re: 2314 Nineteenth St., N.W. 

“A recent inspection of the above premises, by a repre¬ 
sentative of this office, disclosed that in order to bring the 
building into compliance with the District of Columbia 
Building Code, and the Temporary Regulation, the follow¬ 
ing will be necessary: 

“Erect one standard fire escape on the front wall of the 
building to accommodate all front bedrooms in the building. 

“Erect one standard fire escape on the south areaway 
wall to accommodate all bedrooms in the center of the build¬ 
ing, and with the necessary platform extensions to accom¬ 
modate the rear bedrooms. 

“In both cases the two fire escapes are to accommodate 
the second, third, and fourth floors. Detailed plans are to 
be submitted to this office for approval in advance of the 
erection work. 

“Install a fire alarm system with eight-inch gongs, as 
follows: one in the first floor front hall, and one in the first 
floor rear apartment, and one on the third floor; also install 
striking stations, as follows: one in first floor front hall, and 
one in the first floor rear apartment, and also one each on 
the second, third, and fourth floors. Permit for elec- 

23 trical work must be secured from this office in ad¬ 
vance of the installation. 

“Install an approved two and one half gallon soda and 
acid type fire extinguisher on each floor in the building. 

“Fireproof the door, jamb, and top partition of the base¬ 
ment stairs on the basement side. 

“Make the door to the furnace room self-closing. 

“Discontinue use of the rear room in the basement for 
human habitation; insufficient window area for light and 
ventilation. 
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“You are hereby directed to complete the above work 
within thirty days of receipt hereof, and are advised that 
failure to comply with this order will necessitate your ap¬ 
plication for license being returned to the License Bureau, 
disapproved. 

“Very truly yours, 

“Robert H. Davis, 

“Director of Inspections, D. C., 
“By H. B. Malloy.” 

In the lower left-hand side, the initials, “WEK;acy, File 
No. 2926. ’’ Notation: ‘ 1 Copy of letter sent to Mrs. Ethel H. 
Morgan, Feb. 20, 1947.” “Copy made May 21, 1948.” 

Attached also to that: “May 24,1948, Government of the 
District of Columbia, Department of Building Inspec- 
24 tion, Defective Wiring Notice. Address reply to 
Chief Electrical Inspector, E. W. 25826. ’ ’ This letter 
is addressed to “P. L. Santucci, 2314 Nineteenth Street, 
Northwest, Washington, D. C.”: 

“Dear Sir: 

“You are hereby informed that the electrical wiring and 
apparatus in premises 2314 Nineteenth Street, Northwest, 
have been examined, found defective, and certain repairs 
and changes found to be necessary therein, as follows: 

“1. Install approved fuses not over 15-ampere capacity 
in 15-ampere branch circuits. 

“2. Temporary and unauthorized connection to lighting 
fixture and extending to electrical refrigerator must be re¬ 
moved. As the electric refrigerator is an apparently indis¬ 
pensable appliance, approved wiring with suitable recep¬ 
tacle must be installed adjacent to it. 

“3. Branch circuit wires to bell ringing transformer 
where passing through box must be protected with an in¬ 
sulating bnshing. 

“4. All open outlets must have blank covers installed un¬ 
less fixtures or receptacles are installed at those locations. 
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“5. Broken or defective fixtures must be either effectively 
repaired or replaced with approved fixtures. 

25 “6. Extension cords which are tacked or otherwise 
fastened in place must be removed. 

“7. Existing service equipment overloaded. Same must 
be replaced with an approved one to take care of the over¬ 
load. 

“This work must be done within thirty days, in accord¬ 
ance with the Rules and Regulations governing electrical 
installations, and reported at the proper stages of progress, 
and upon completion, to the Chief Electrical Inspector for 
inspection.” 

Signed, “Robert H. Davis, Director of Inspection, D. C., 
by H. H. Daniels, Chief Electrical Inspector.” 

• ••••••••• 

Q. Mr. Santucci, did you have the work done which was 
called for in those notices from the District of Columbia? 
A. Yes, sir. 

Q. I show you this paper and ask if you can identify it. 
Do you know what this paper is? A. (After inspecting) 
Yes, sir. 

Q. What is that? A. This is for the fire escape. 

• ••••••••• 

The Court: Submit all those at the same time, counsel. 

• ••••••••• 

Mr. Bonner: I am going to object, if the Court 

26 please, as to these electrical bills. May I approach 
the bench and state my reasons ? 

The Court: Yes. 

»••••••••• 

Mr. Bonner: Your Honor, as I understand it, they hold 
us responsible for anything about which a notice had been 
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sent out at the time the contract was entered into, which 
would include the fire escape and the fire bells. This elec¬ 
trical work was something that he received a notice on him¬ 
self in May. That was after this whole transaction ended, 
and I can’t see how we could possibly be held responsible 
for the electric wiring in the house. 

Mr. Ryan: It was necessary to be done in order to have 
issued to the house the license which Mrs. Morgan said she 
had for it. 

The Court: I will admit it. I am not ruling that it will be 
an item of recovery, but I will admit it, as far as his testi¬ 
mony is concerned. 


Mr. Ryan: I’d like to offer in evidence, if Your Honor 
please, as Plaintiff’s Exhibit No. 4, an invoice, Sep- 
27 tember 1, 1948, showing: 

“August 13,1948 — Furnish and erect two SFE as 

direct,” 

which the witness has identified as being the bill for the fire 
escape, $885.” 


Q. Did you pay the $885? —A. Yes, sir. 


Mr. Ryan: I’d like to offer, as Plaintiff’s Exhibit No. 5, 
invoice dated July 1, 1948, • • • totaling $21, to W. B. 
Stanback. 

Q. Did you pay that? A. Yes, sir. 

Mr. Ryan: I’d like to offer as Plaintiff’s Exhibit No. 6, 
a further invoice from W. B. Stanback, showing a total 
bill of $81.25 for one outlet and fixture and other mis¬ 
cellaneous items of electrical equipment installed. 

• ••••••••• 
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Q. Did von pay that amount to Mr. Stanback? 
28 A. Yes, sir. 

Mr. Ryan: I’d like to offer, as Plaintiff’s Exhibit 
No. 7, on the letterhead of W. B. Stanback, a proposal from 
Mr. Stanback to Mr. Santucci — 

“To make repairs and changes to your electrical wiring 
system so that will comply with Letter No. 258826 from 
Chief Electrical Inspector H. H. Daniels; also to do addi¬ 
tional electrical wiring specified by you, an itemized account 
of this additional wiring to be attached to this proposal. 

“All work to be done in workmanlike manner,” and the 
price to be $425 for Mr. Stanback’s services on that part of 
his contract. 


Q. Did you pay him the $425 called for? A. Yes. 


Mr. Ryan: I’d like to offer, as Plaintiff’s Exhibit No. 8, 
invoices from the Wesco Electric Supply Co., in the amount 
of $7.85, $5.46, $4.67, and $1.39. 


29 Q. Mr. Santucci, after you took possession of the 
premises, did there come a time when you ascertained 
from the Administrator of Rent Control that the rents were 
not the same as those you had originally heard? A. Yes, sir. 


Q. Was it necessary for you to go to the Rent Board in 
order to get your rents straightened out? A. Yes, for a 
permit. 


Q. How much did you pay, how much was the pur¬ 
chase price? A. $36,000. 

Q. Would you have paid that price, had the rents be rep- 


30 
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resented to you on the basis of what they were actually 
approved at? A. Well, I was figuring to have $450 a month, 
and it was a good income, to invest my money in that place 
what I bought. 


32 Q. And about a week later, you went over and 
looked at the house, didn’t you? A. No, a few days 

after. 

Q. Two days ? A. Something like that, yes. 


Q. And you were accompanied by Mr. Kitchens ? A. Mrs. 
Thomas, we find Mr. Kitchen’ around in front of the house. 


33 Q. Was this in the daytime or nighttime? A. I say 
nighttime, half-past seven, or maybe eight o’clock. 


Q. Did you look at each room? A. Yes, look in each 
room. 

Q. Did you see Mrs. Morgan at that time ? A. Yes, sir. 
Q. And did Mr. Kitchens tell you that the house had an 
income of $450? A. Yes, sir. 

Q. Was Mrs. Morgan there when he told you that? 


A. Mr. Kitchen’, Mrs. Morgan was there. 


Q. Did Mrs. Morgan hear Mr. Kitchens tell you the 
34 house had an income of $450? A. No. 

Q. Where were you and Mr. Kitchens in the house 
when he made that statement to you? 
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A. Well, I know lie told me before going in, the honse 
have an income of so mnch, and that’s how I went in. 

Q. This conversation took place on the street outside ? 
A. Yes. 

Q. And you asked him then if there was a license to op¬ 
erate as a rooming house, is that correct? A. Yes, sir. 

Q. And he said that there’s a license? A. Everything 
is okay, yes. 

Q. Well, now, what did he say, Mr. Santucci? A. Well, 
he say, “Everything is control, everything is all right.” 
So I say, “I going to buy it.” 


35 Q. He didn’t say to you, “Mr. Santucci, Mrs. Mor¬ 
gan has an apartment house license,” did he ? A. Well, 
that’s what I buy, because he say he have. 

Q. That is what you assumed as a result of what he told 
you? A. Yes. 

Q. What he said was, everything was okay? A. Yes. 

Q. Did you ask him about a fire escape at that time ? A. 
Yes, I been asking the first time I see him. I say, “This 
house look like, a three-story house, it need a fire escape?” 
He say, “No.” 

I say, “Why there’s next door you got?” He say, “You 
no need one up here.” 

Q. You asked him why the house next door had a fire 
escape, is that right? A. Yes. 


Q. Yes, when you asked him why the house next door 
had a fire escape and this one didn’t, what answer did he 
make to you? A. He said, “Don’t need it.” 

Q. “You don’t need it”? A. Yes. 
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36 Q. Did there come a time when yon signed a con- 

37 tract for the house? A. Same night. 

Q. That very same night? A. Yes, sir. 

Q. And when you signed the contract, you were relying 
on what Mr. Kitchens had told you? A. Yes. 

Q. At that time, you had had no conversation with Mrs. 
Morgan, had you? A. No. 

Q. Or Mrs. Spencer? A. No. 


Q. Yes, Mr. Santucci; but on the night that you signed the 
contract, up until that time, you had had no conversation 
with either Mrs. Morgan or Mrs. Spencer, had you? A. No. 

Q. After the contract was signed—that was on the 24th 
of February—did you send your son around to make some 
inquiry about the house? A. Yes. 

Q. And did you tell him you wanted certain questions 
answered? A. Yes. 




38 Q. One of those questions was, how much income 
this house is producing, isn’t it? A. Yes. 

Q. If you knew the answer to that question on the 24th 
of February, why did you have your son ask it a month 
later? A. To be sure. I was new in that kind of business. 

Q. And another question you wanted answered was 
whether or not a fire escape was needed? A. What? 


Q. Another question was about the fire escape, wasn’t 
it? A. Yes. 

39 Q. If you knew on the 24th of February about the 
fire escape, why did you have your son ask Mrs. Mor¬ 
gan a month later? A. What you mean, a month later? Be¬ 
cause I going to take possession, I want to know what kind, 
what to do in that kind of business. 











14 


Q. And that is the first time you asked about it, wasn’t 
it? A. I think so. 


Q. This letter of May 24 from Mr. Davis, telling you 
that you had to do certain electrical work, that was after 
Mrs. Morgan had moved away, wasn’t it? A. Yes. 

• ••••••••• 


42 CHARLES O’CONNELL 

was called as a witness on behalf of the plaintiffs and, 
having first been duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 

.. 

Q. Mr. O’Connell, will you state your name, please? A. 
Charles O’Connell. 

• ••••••••• 

Q. What is vour profession, occupation, Mr. O’Connell? 
A. Liaison officer for the District of Columbia Building De¬ 
partment. 

.. 

43 Q. * * * Have you brought records here with you 
• * * pertaining to the premises 2314 Nineteenth 

Street, Northwest? A. I have. 

Q. Will you refer to those records, Mr. O’Connell, and 
advise us whether or not they divulge any examination or 
inspection of the premises made during the year 1947, • • • ? 
A. (Inspecting papers) I have a report here under February 
20 of 1947. 
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Q. Does that inspection indicate whether the premises 
2314 Nineteenth Street, Northwest, as inspected then, were 
in accordance with the building regulations for the purpose 
being sought ? A. They were not, at that date. 

Q. Do your records indicate what was done by the Build¬ 
ing Inspector’s office as a result of that investigation? A. 
There was an order placed on them to make them comply 
with the Building Department’s code. 

44 Q. On whom was that order placed? A. Mrs. 
Ethel H. Morgan. 


Q. Does that order direct Mrs. Morgan to install a fire 
escape? A. Amongst other things, yes, sir. 


Mr. Ryan: ' * * May we stipulate, Mr. Bonner, that that 
is the original, or the District’s copy, of the same notice that 
I have read in evidence. Plaintiff’s Exhibit 3? 

Mr. Bonner: Yes, sure. * * • 


45 Q. Following that, Mr. O’Connell, did the Inspec¬ 
tor of Buildings receive a reply from Mrs. Morgan? 
A. (Inspecting paper) There is one dated here, June 12, 
1949. 


A. Uh, 1947,1 beg your pardon. 

Q. And what does that say? A. It is addressed to Mr. 
Robert H. Davis, Director of Inspections, District of Co¬ 
lumbia : 

‘‘Dear Sir: 


“In reply to your letter, I wish to say that I am in the 
hospital, and that accounts for the inability to gain ad- 
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mittance to my house. I expect to be home within another 
week. I will call your office immediately. 

“Please refer this letter to Mr. Mallory. 

“Yours very truly, 

“Mrs. Ethel H. Morgan.” 


46 Q. • * * Referring further, if you will, Mr. O’Con¬ 
nell, to your records, do they indicate that further 
notices were sent to Mrs. Morgan * * # A. * * * There was 
one on March 26 of 1947. 


“Dear Madam: 

“Regarding 2314 Nineteenth Street, Northwest: 

“Reply is made to your letter of March 24, relating to an 
extension of time for compliance with our order dated 
February 20 of 1947. In view of the conditions stated in 
your letter, the time has been extended to May 20 of 1947.” 


Q. * * # Does your file indicate receipt of any further 
communications from Mrs. Morgan,* * * A. There 
47 was one received from her March 24 of 1947: 


“Regarding 2314 Nineteenth Street, Northwest, I am writ¬ 
ing you for an extension of sixty days for the work re¬ 
ferred to in your letter of February 20, 1947. I was away 
at the time your letter came—” 
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A. • • * and have had little time to get contractors to 
figure on the work. 

“Thanking you for the consideration, I am 

“Yours very truly, 

“Ethel H. Morgan, 


Q. Mr. O’Connell, have you also brought here records 
called for in response to the subpoena in this case, referring 
to electrical work ? 


48 Q. On what date or dates do your records indicate 
inspections of the electrical work in either 1947 or 
1948 ? A. • • * Permit No. 15306, taken out December 8 of 
1947 by contractor William Chandler for one circuit, five 
stations, three gongs; permit canceled by contractor June 
15 of 1948, no work done. 


Q. Mr. O’Connell, does your file disclose how many apart¬ 
ments and how many rooms were in this property when— 
we’ll say 1947? A. • • • I have two surveys made here: one 
in 1949 and one in 1951. 

Q. What does the 1949 survey indicate: how many 
49 apartments and how many rooms? * * • A. I have 
three suites. 


A. And three apartments. 

Q. And three apartments. Is that the same in the other 
survey that you have there? A. Under date of June 17, 
1951, two suites and five apartments. 
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51 RUFFIN A. BRANTLEY 

was called as a witness on behalf of the plaintiffs and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 


Q. Will you state your name, please, Mr. Brantley? A. 
Ruffin A. Brantley. 

Q. What is your position, sir? A. I am assistant general 
counsel to the Administrator or Rent Control for the District 
of Columbia. 

Q. And you are here today, * * * to produce the records of 
his office in regard to premises 2314 Nineteenth Street, 
Northwest? A. Yes,lam. 


Q. Do you have there in your records the applicable 
52 ceilings pertaining to the rent authorized to be re¬ 
ceived per unit within that building, February 1948? 
A. Yes, sir. 


55 Q. Do your records indicate, as of February 24,1948, 
or April 23, either date, approval for any situation 
in 2314 Nineteenth Street, whereby three apartments are 
rented at $330 per month and one apartment at $55 per 
month? A. The only apartments during that period that 
would be rented for $55 per month were the two basement 
apartments on a double occupancy basis. There is nothing 
to indicate a $300 rent or anywhere near it, for any unit or 
group of units as combined. 
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56 CROSS-EXAMINATION 


57 Q. Tell me this, sir: At whose instance were the 
ceilings set in June of 1948 T A. Ethel H. Morgan. 
That would have to be an assumption. 


REDIRECT EXAMINATION 


Q. I think you have indicated they were fixed in June 
1948, not as a request, not as a result of a petition filed, but 
as a result of a revision through an interior change, con¬ 
verting from pure rooms into an apartment setup; is that 
correct? A. That is correct. 




60 Mr. Ryan: If Your Honor please, I’d like to recall 
Dr. Santucci. 

Whereupon, 

DR. PIETRO SANTUCCI, JR. 

resumed as a witness for the plaintiffs • • • was exam¬ 
ined and testified further as follows: 

DIRECT EXAMINATION (Continued) 


Q. Doctor, * * * I will ask you whether or not you were 
present when the possible purchase of these premises was 
discussed between your father and anyone from the Ab¬ 
stract Realty Company. A. * * # the night of the signing 
of the contract, Mr. Kitchens, who was from the Abstract 
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Realty Company, was in onr house on Twentieth Street. 
At that time, he was ready for the final signature and re¬ 
assured my parents at that time that this was exactly the 
type of place that they wanted, that it had a gross of over 
$4000, and that it was an operating business; Mrs. Morgan 
would be glad to show us how everything worked, and 
61 that all the matters were in order. 


Q. In connection with that, was your father asking Mr. 
Kitchens any questions? A. * * * my father had a lot of 
questions, and Mr. Kitchens read several parts of the con¬ 
tract to him, reassuring him that this was a legal document, 
and that there couldn’t be any mistakes, that everything 
was all right. 


Q. And had your father yet signed that contract? A. Not 
— We sat in the front room for a while, discussing the 
tentative purchase before we went into the dining room and 
signed it. 


64 Q. Dr. Santucci, did there come a time, between the 
execution of that contract, February 24, 1948, when 
your father made a deposit of $1000, and April 23, 1948, 
the date set for final settlement on that contract, when you 
contacted either Mrs. Spencer or Mrs. Morgan in connec¬ 
tion with the property? 


Mr. Bonner: If the Court pleases, I fail to see the need, 
necessity or relevancy of any testimony with either 
65 Mrs. Spencer or Mrs. Morgan after the contract was 
signed. 
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The Court: Yes, I sustain the objection. 

Mr. Ryan: If your Honor please, I’d like to be heard on it. 
The Court: Very well; come to the bench, then. 

•••••••••• 

69 The Court: I will admit the testimony. It may be 
grounds for a motion for a new trial, but I will admit 
it. 

• ••••••••• 


A. I contacted Mrs. Ethel Morgan. 

Q. And where did you contact her? A. At her home at 
2314 Nineteenth Street. 

• ••••••••• 

70 Q. What conversation did you have with Mrs. Mor¬ 
gan in regard to this house ? 

• •*•*••••• 

A. I asked Mrs. Morgan about the license to operate, fire 
escape, the OPA prices, the collection of trash, collection of 
rents, — 

Q. Let’s take those item by item. First of all, in regard 
to the license, what if anything did Mrs. Morgan tell you? 
A. I asked Mrs. Morgan whether you needed a license to 
operate an apartment, and the answer was, “You need a 
license whenever you have more than two or three people in 
the house.” And I asked her if she had a license, and she 
said yes. 

*••••••••• 

71 A. I asked her how she collected the rents, and she 
said every month, and gave me a list of how the rents 

were collected, that she rented the rooms out as sleeping an d 
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cooking rooms. Of course, this was all new, and I took down 
what she said, and the total rents came to $110 for one apart¬ 
ment, $110, $120, and $55. She also stated—which is $450 
a month. And I asked her if these were OPA rents, and 
she said yes, she had her application all the way through. 


A. These apartment rents were exclusive of the first floor, 
which she occupied herself, and which we were going to in 
turn occupy. 


72 Q. Did you go into the question of fire regulations 
pertaining to the premises? A. Yes, we did. 

Q. What did you ask her, and what did she reply? A. I 
asked her if the new egress law applied here, if she didn’t 
need a fire escape, because I noticed that there was one on 
the front of the building next door, which she also owned, 
and I was wondering if we didn’t need one also. But I was 
told that since there was a connection through the back 
porches of these two buildings, we wouldn’t need one. 


73 Q. After you consummated your discussion with 
Mrs. Morgan, did you then report back to your father 

74 and mother? A. Yes, I did. I told them that every¬ 
thing — 


Q. Doctor, when was it you first talked to anyone about 
this property? 


A. I went with Mr. Kitchens before the contract was 
signed, to 2314 Nineteenth Street, to look the place over. 
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While we were looking it over, the situation was ex- 
75 plained to me. 

Q. Having in mind the contract was signed on the 
24th of February, would you fix the time that you went 
there with Mr. Kitchens? A. It was prior to that. 


Q. Was it two days before? A. I don’t believe I can tell 
you what day it was, since four years or three years have 
passed. 


76 Q. Doctor, you understand my questions. How 
many conversations did you have regarding this prop¬ 
erty with Mrs. Morgan prior to the signing of the contract? 
A. I would have to say prior to February 24,1 didn’t discuss 
the property. 

Q. But there did come an occasion when you and the lady 
who is now your wife went to Mrs. Morgan’s home and dis¬ 
cussed it with her, is that true ? A. That is true. 

Q. About how long after the contract was signed did that 
take place? A. Soon afterwards. 


78 Q. # # # This morning you tell us that the conversa¬ 
tion was around a figure of $450 a month. Now, is 
that the figure that was mentioned to you? 


Q. Who mentioned that figure? A. Mr. Kitchens, Mrs. 
Thomas, Mrs. Morgan. 


85 Q. Doctor, directing your attention to the conversa¬ 
tion you had with Mrs. Morgan when you made these 
notes, did you ask her this question: “Do you need a li¬ 
cense ?” A. Yes. 
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Q. What was her answer? A. Yes. 

Q. She said you needed a license, didn’t she? A. Yes, 
with two or three apartments. 

Q. She said you have to have a license. So you knew that, 
didn’t you? 

The Court: Knew what ? 

Mr. Bonner: That he had to have a license. A. I knew 
that she said that I had to have a license, yes. 

• ••••••••• 

91 Q. Did you make any effort to check the license re¬ 
quirements regarding rooming houses? A. Only as—No, 
sir, not personally. 

Q. Did you make any effort to determine the fire regula¬ 
tions as to rooming houses? A. I wasn’t dealing with a 
rooming house. 

Q. Did you make any effort to check the fire regulations 
dealing wfith apartment houses ? A. Only through our rep¬ 
resentative, Mr. Kitchens. 

92 Q. Did you make any effort to determine the rent 
ceilings for the premises? A. Only through our 

legal representative, or our— 

Q. Who was your legal represenative at the time ? A. I 
don’t like the word legal; it doesn’t apply, probably; but 
only through the man who was handling the legal docu¬ 
ments, Mr. Kitchens. 

The Court: And who was he ? 

The Witness: He is the representative of the Abstract 
Realty Company. 


Q. He was the real estate broker who negotiated the 
sale, wasn’t he? A. Yes. 
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104 VERNON KITCHENS 

was called as a witness for the defendant and, having first 
been duly sworn, was examined and testified, as follows: 

DIRECT EXAMINATION 
By Mr. Bonner: 

Q. Will you state your full name, sir? A. Vernon Kitch¬ 
ens. 


Q. Are you a real estate broker here in Washington? 
A. Yes, sir, I am. 

Q. Did you negotiate the sale of the house between Mr. 
Santucci and Mrs. Spencer? A. I did. 


105 Q. When did you have that meeting with Mr. 

Santucci and his son ? A. It was prior to their sign¬ 
ing of the contract. * # * 


107 Q. What conversation was had at that time about 
the property A. Well, I couldn’t give you a blow-by- 

108 blow description of all the conversation. There was 
another reference by Dr. Santucci to the fire escape, 

and he asked me specifically, did I think they would have to 
put up a fire escape ? and I told him, as far as I knew, that 
there had been a leniency in regard to enforcing the regula¬ 
tions pertaining to the fire escape and the fire laws, in view 
of the current shortage of material; but also, in view of quite 
a little publicity relative to the fire which we had about that 
time in Atlanta, a number of lives had been lost, and there 
was quite a lot in the paper about it and quite a little tur¬ 
moil, so I told him that in view of that fact and those cir- 
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cumstances, he would undoubtedly have to put up a fire 
escape on this building that we were discussing. 

He said, “Well, we’ll cross that bridge when we come to 
it.” 

Q. Did you give the Santuccis any information about the 
income of the property? A. I gave them only that which 
had been given to me. I was only the agent. 

Q. What information did you give them, Mr. Kitchens? 
A. Well, I gave them, as I recall, a total of $440, less one 
basement apartment, which was occupied by Mrs. Spencer, 
Mrs. Morgan’s daughter. 

Q. How many apartments are in that building? 
109 A. I believe there are six. 

Q. At that time, how many were there? A. Well, 
I gave them the income on five. I gave them the income on 
the third floor, two on the second floor, two in the basement, 
which is five. Of course, the owners lived on the first floor. 


Q. Did you talk to Mr. Santucci regarding the property 
after the contract was signed? A. Well, as I remember, 
they recalled me, and they wanted to talk with Mrs. Morgan, 
or had wanted further information about the property, at 
least; and when they got in touch with me, I suggested that 
they go up and see Mrs. Morgan, because she undoubtedly 
would know more about the property than I did. 

#•• ••••••• 

• » 

110 Q. Did you have any further contact with Mr. 

Santucci after that date? A. I saw him at the settle¬ 
ment, the day of the settlement. 


Q. I am going to show you what has been marked “Plain¬ 
tiffs’ Exhibit No. 1,” and ask you if you can identify that 
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as the settlement sheet. A. (Inspecting) That is the settle¬ 
ment sheet. 


Q. Did Mr. Santucci read this sheet in your presence? 
A. Yes, he looked over it. 

Q. Did he make any objection to you about it? A. There 
was no objection. 


111 The Court: I think the jurors should know what 
that paper indicates, as to the rentals. 

Mr. Bonner: I’ll be glad to read it to them, sir. 

Ladies and gentlemen, I am just going to read a portion 
of this settlement sheet, which concerns 2314 Nineteenth 
Street, the property mentioned. 

112 Down in the bottom, or the middle of this paper, 
they say: 

“Bent,” which was adjustment of rentals: 

“Three apartments, paid to 5/1/48, at the rate of $330 
a month; one apartment, paid to 5/1/48, $55 a month.” 

That is the information regarding rentals, a total of 
$385. 


Q. Mr. Kitchens, when was this property first listed with 
you for sale? A. I do not have that exact date. • • • 

* j ; i » 

Q. Was it listed with you in writing? A. It was. 


113 Q. Who listed the property with you for sale, Mr. 
Kitchens? A. Mrs. Morgan. 
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114 Q. What rent or rentals were represented to you 

115 at the time the property was listed with yon for sale? 
A. The rental was represented as $440, less her 

daughter’s apartment, which was $55, leaving $385. 

Q. And $385 per month is the rental which was involved 
when these people went to the title company, isn’t that 
right? (No response.) 

Q. (After inspecting paper) That is the basis on which 
they did adjust, $385. That is right, is it not ? A. It is says 
so here, I presume it is (inspecting). 

Q. * • # That took care of how many apartments? A. As 
I say, the information that I had was $440, less one. 

Q. So there would, then, to be an adjustment on those 
which were rented, exclusive of the one Mrs. Spencer was 
occupying? A. That is correct. 


117 Q. Your first acquaintanceship was with which one 
of the Santuccis? A. Simultaneous, the doctor and the 
father. 

Q. Do you recall where that meeting took place? A. In 
front of the house in question. 


Q. Had they been through the house prior to your meet¬ 
ing outside? A. They had not. I had gone there with my 
agent, Mrs. Thompson. 

Q. What conversation took place out in front of the house, 
Mr. Kitchens ? A. They were very little, as I said before; 

but there was the reference to the fire escape, which 
118 I believe was made by Dr. Santucci. And I told him 
at that time that, quite obviously, the building had 
been there for many years with no requirement for a fire 
escape; but if he was going to be worried about it, then 
why didn’t he go next door and look at the other one, which 
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was the same price and almost identically the same prop¬ 
erty, and that did have a fire escape. 


Q. Did yon know, yourself, at that time that that build¬ 
ing would need a fire escape to be operated as an apart¬ 
ment house? A. I did not. 

Q. You did not? A. I did not. 

Q. You didn’t know that that was one of the requirements 
for an apartment house? 

Mr. Bonner: If the Court pleases, this witness is being 
asked whether or not he knew a certain law was into effect. 
I think the test of that is to bring in the law itself, and not 
ask him what he knew about it. There is no showing here 
about any regulation on a fire escape. 

Mr. Ryan: But whether or not he knew certain reg¬ 
ulations pertaining to certain things he was offering for 
sale— 

119 Mr. Bonner: Then I think the regulation should 
be introduced, and ask him to look at it and see if he 
is familiar with it 

The Court: I think so. I think it should be more definite 
than that, Mr. Ryan; you should specify what regulations 
you are referring to. 

Mr. Ryan: All right, if Your Honor please. After the 
recess, I will bring the regulation and ask him directly 
about it 

The Court: All right. 


120 Q. Then, after you went through it, did you make 
another appointment with him? A. We made an ap¬ 
pointment to go to his home. It was either that night or 
the next night; * * * 

Q. Who accompanied you to his home then? A. Mrs. 
Thompson, my agent. 
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Q. What was discussed on that occasion, in regard to 
either fire escapes, rent ceilings, or anything of that sort? 
A. Well, they asked me, Dr. Santucci asked me again, did 
I think that they would have to put a fire escape up there 
later, * • # 

• ••••••••• 


121 Q. Were you, or were you asked whether or not 
the rentals which you had described to the Santiuccis 
were approved rentals? A. I was asked that question. 

Q. You say you were? A. I was, yes. 


Q. You had gotten that information from whom, Mr. 
Kitchens ? A. From Mrs. Morgan. 


122 Q. Thereafter, between the date of that conversa¬ 
tion and the date of settlement at the title company, April 
23, 1948, you had no further direct conversations with any 
of the Santuccis, is that right? A. They called me up and 
indicated they wanted some further information about the 
property prior to consummation, at which time I advised 
them that the best way to get that would be to go and talk 
with Mrs. Morgan direct before they settled on the prop¬ 
erty, and I arranged the appointment for them to go up 
there in the evening. 

Q. On April 23, the date of settlement, • • • were 

123 you there— A. I was there. 


Q. And were you there as the broker, the person who 
had negotiated this contract? 
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Q. Did you make any investigation to ascertain whether 
or not the seller’s requirements for meeting with the Dis¬ 
trict of Columbia orders and regulations were being met? 
A. I have never done that in any deal. I feel that that is 
a little beyond the call of duty. 


126 Whereupon, 

ETHEL H. MORGAN 

was called as a witness for the defendants and, having 
first been duly sworn, was examined and testified, as fol¬ 
lows : 


DIRECT EXAMINATION 


Q. Will you state your full name, Mrs. Morgan ? A. Ethel 
H. Morgan. 


Q. Back in the year of 1947, were you the owner of 2314 
and 2316 Nineteenth Street, Northwest? Well, it was my 
property, but I had— 

Q. You owned both those pieces of property? A. I owned 
both those properties. 

127 Q. Who were your children? A. I had two daugh¬ 
ters living with me: Mrs. Spencer and Miss Petrie. 


Q. What was the condition of your health? A. I was ill. 
I had been under the doctor’s care. I had been in the 
hospital in June of 1947, and after that time, my heart 
wasn’t too good, and I felt like that maybe something might 
happen to me, and I deeded one to one daughter and one to 
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the other, so that if anything happened, it would go to 
them. 

Q. Yon deeded one piece of property to yonr daughter 
Charlotte Spencer— A. That is right. 

Q. —and which address was that? A. 2314 Nineteenth 
Street, Northwest. 


128 Q. Did there come a time when both of these — 
rather, did there come a time when 2314 Nineteenth 
Street was sold? A. Yes, sir. 

Q. To a Mr. Santncci? A. Yes, sir. 


Q. Did yon talk to either of the Santnccis prior to the 
signing of the contract? A. No, sir. 

Q. Did you talk to them after the contract was signed? 
A. I talked to no one except their son, Dr. Santncci, after 
the contract was signed. 

Q. What did yon tell him at that time about the 
129 rental of the property? A. I told him that I had 
remodeled the rooms up above on the second and third 
floors, and I had made apartments out of those three, I mean 
made three apartments out of those rooms, and I was rent¬ 
ing them for $110 each per month, the three apartments. 

Q. Was there any mention made of the OP A ceiling? A. 
I told him that these rents had not yet been approved; I had 
an application in for a ceiling to be set, but that was what 
I was collecting. 

Q. And yon told him yon were getting how much for the 
two apartments on the second and third floor? A. $110 each 
for two apartments on the second floor, and $110 for the 
apartment on the third floor. 

Q. And was that in fact the rental yon were getting? A. 
That is right. 
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Q. What was said about the apartment that your daugh¬ 
ter was then occupying? A. I told him that the two base¬ 
ment apartments were approved rent, rentals, at $55 each 
per month. My daughter was occupying one of them. 


131 Q. 'What conversation did you have with him about 
the license? A. He asked me if a license was re¬ 
quired, and I told him it would be required. 

Q. What if anything did you tell him about whether or 
not you had a license ? A. I told him I had mailed a check 
down there, and as far as I knew, I had a license. 

Q. At a later date, was there a license transferred from 
2314 to 2316? A. It was. 


Q. I show you what has been marked “ Defendants * Ex¬ 
hibit 2 for identification, and ask you if you will tell us what 
that is. A. This is, “Transferred from 2314 Nineteenth 
Street, Northwest, License 27365, Ethel Morgan, apartment 
house, for the period July 1, 1948, to October 31, 1948.’ * 
That was for the house next door. “Location of 
132 premises, 2316 Nineteenth Street, Northwest”; and 
they charged me a dollar for the transfer. 

Q. What is that paper there? A. It is showing that— 
This is a receipt, not a license. 

Q. That is right This is a receipt for the money you 
paid— A. That is right. 

Q. —to transfer the license. 

Mr. Ryan: I don’t think it has any materiality, if Your 
Honor please. I object to it. 

The Court: Well, I — 

Mr. Bonner: It is quite material. 

Mr. Ryan: Wait a minute. It is not during the time in 
issue here. It is a license of July 1, 1948, which is three 
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months, or four months, after she transferred this house, to 
another house. 

Mr. Bonner: It is the same license. The license is applied 
for on November 1 of each year. This covers the period 
involved here. 

The Court: How is that involved in this case? 

Mr. Bonner: It shows that a license was transferred, so 
there must have been something there, to have it trans¬ 
ferred. 

The Court: You mean that the license involved in 
133 this case was transferred? 

Mr. Bonner: Yes, sir. 

The Court: Let it be admitted. I am not ruling finally 
on it, though. 


Mr. Bonner: May I read this to the jury at this time, sir? 
The Court: I think she has read it already, hasn’t she? 


Q. What conversation, if any, was had regarding a fire 
escape ? A. Dr. Santucci asked me if a fire escape would be 
necessary. I told him that the building had been there quite 
a while without one, but probably sooner or later he would 
have to put one there, due to the fact that they were tight¬ 
ening down on the regulations. 


134 CROSS-EXAMINATION 

By Mr. Ryan: 

Q. Mrs. Morgan, in deeding this property to your daugh¬ 
ter, that was only for the purpose of looking out for her in 
the event you, because of your illness, should happen to 
pass on, was it not? A. That is right. 
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Q. That wasn’t meant to actually convey that property to 
her to be the actual owner of it? A. It was to be hers in 
case something should happen to me and I passed on. 


The Court: Did you retain control of the property? 

The Witness: Yes, sir, I did. 

By Mr. Ryan: 

Q. And you continued to operate an apartment house 
on those premises, even though you had transferred 

135 the title to your daughter? A. I did. 

• ••••••••• 

136 Q. Don’t you know, * * * that you received notices 
from the Division of Inspection of the District of 

Columbia, telling you that you would not get your license 
until you made certain changes? A. I had a notice from 
them. 

• ••••••••• 

137 Q. And you replied to that, saying that you 
couldn’t make those repairs yet awhile, because first 

of all, you had been ill when the first notice came; is that 
right? A. Yes. 

Q. And then, when the second and third notice came, you 
then couldn’t make those repairs and get your license, be¬ 
cause you hadn’t been able to get contractors; isn’t that 
right? A. Well, I think the first time they sent me a notice 
to do the work, and it was supposed to be done in about 
thirty days, I believe, and I had done some of the work, 
the inspectors came around, and I explained to them that I 
had been ill, I hadn’t been able to get all of it done; and he 
suggested I write a letter to them, explaining that, and ask 
for an extension of time, which I did. 
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Q. You heard the letters read the other day by Mr. 
O’Connell when he was here, didn’t you? A. That is right. 

Q. Was that work ever done by you? A. I did part of 
the work. 

Q. Yes; but it is a fact, isn’t it, that you never did 

138 the fire escape? A. No, I didn’t do that. 

Q. You never did anything at all about erecting 
“one standard fire escape on the front wall of the building 
to accomodate all front bedrooms in the building,” did you ? 
A. No, I didn’t do that. 

• ••••••••• 

139 Q. Did you ever install a fire alarm system with 
the eight-inch gongs that were required? A. No. 

• ••••••••• 

Q. Did you discontinue the use of the rear room in the 
basement? A. I didn’t have to, because I put a light in 
that room. 

Q. Did there ever come a time, Mrs. Morgan, when you 
did any of those items other than those you have just told 
us you did ? A. No. The ones I have told you, I did; 

140 I put the light in the back door and made the furnace 
room door self-closing, and I fireproofed the door 

going from the living room down into the basement. 

Q. * * • Did you advise your broker, Mr. Kitchens, that 
there were outstanding and in your possession certain no¬ 
tices of violations pertaining to this house which you were 
offering for sale? A. I did not. 

Q. Did you advise the purchaser, Mr. Santucci, or his son 
when he conferred with you, that you had such a notice or 
received such a notice ? A. I did not. # # * 

• ••••••••• 

142 Q. You transferred your license from 2314, and 
not just an application? A. Well, I transferred the 
license. I mean, that is what it says. 
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Q. No license issued until July 1,1948. A. Well, I don’t 
know. I wouldn’t know. 

Q. In regard to the rental ceilings, you had your discus¬ 
sion in that connection with Dr. Santucci only? A. That is 
right. 


Q. You knew they had not been approved, did you 
143 not? A. Certainly, and I told him they were not. 


144 “Question: You also knew, did you not, that you 
were not entitled to charge more than the approved 
rents?”) 


A. I knew that I couldn’t charge more than approved 
rents. 


145 REDIRECT EXAMINATION 

By Mr. Bonner: 

Q. Mrs. Morgan, at the time you purchased this property, 
there was a rent control regulation on the property, was 
there not? A. That is right. 

Q. To what did that control pertain? A. Two basement 
apartments. 

Q. And what on the other floors? A. And on the second 
floor, there was a two-room suite, on the front, and in the 
rear was one room with a half-bath, and the middle room 
was one room and a bath, and the rear was just one small 
room. On the third floor, it was rented as a three-room 
apartment, but I didn’t know the ceiling; I mean it was 
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supposed to have been rented as a two-room unit and one 
sleeping room. 

Q. Did you change that situation? A. Yes, sir. 

Q. Had there been any rent approved or disapproved on 
the changes, the changed situation that you made 
146 there — A. No, sir. 

Q. —at the time you sold the Santuccis? A. There 
hadn’t been. I mean I’d be notified of any change. 

Q. But after you made these changes, did you apply for 
new rent ceilings on the basis of the new type of units? 
A. I did. 

Q. And had that been disapproved at that time— A. No, 
sir. 

Q. —or approved? A. No. 


RECROSS-EXAMINATION 
By Mr. Ryan: 

Q. Mrs. Morgan, had you operated rooming houses or 
apartment houses before? A. Yes, I had. 

Q. How long have you been, or had you, prior to 1947, 
operated rooming or apartment houses? A. Four or five 
years, something like that. 


147 Q. And you were familiar during all that time with 
the requirements of the Rent Control Board for 
rental ceiling approvals, were you not? A. That is right. 


CHARLOTTE SPENCER 

152 Q. Will you give the ladies and gentlemen of the 
jury your name and address? A. Charlotte Spencer, 
5302 Bloomingdale Avenue, Richmond, Virginia. 
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Q. Are you the Charlotte Spencer mentioned in this law¬ 
suit? A. I am. 


153 Q. Were you the title holder of premises 2314 Nine¬ 
teenth Street, Northwest? A. Well, the title was in 
my name, yes, sir. 


Q. Did there come a time when you sold that property 
to a Mr. and Mrs. Santucci? A. Yes, sir. 


Q. Did you ever talk to Mr. and Mrs. Santucci? A. No, 
sir. 


Q. Did you talk with anyone connected with the Santuccis 
about this property? A. No, sir. 


AT THE BENCH 

163 Now, I didn’t want to take that chance. And I am 
very mindful of Your Honor’s denying me this in¬ 
struction as to the duty that may fall on the plaintiff in this 
case. 

May I urge to the jury that he should have taken these 
steps to protect himself? 

The Court: No, you cannot. 


164 Mr. Bonner: For the purposes of the record, I want 

to renew the motions I made; and I understand the 
Court’s ruling will be the same. 

The Court: I overrule them. 
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166 JURY CHARGE 

The Court: Members of the jury, the plaintiffs in this case, 
Pietro Santucci and Yolanda Santucci, his wife, have 
brought this suit against the defendants—Ethel H. Morgan, 
Charlotte Spencer, and the Abstract Realty Company— 
seeking to recover compensation from the defendants, on the 
ground that the defendants fraudulently induced them to 
enter into a contract to purchase a certain piece of property 
in the District of Columbia, and by reason of false and 
fraudulent misstatements of fact, causing loss to the plain¬ 
tiffs. 

The gravamen of this suit is fraud, or, rather, fraudulent 
misstatements. A fraudulent statement is one which is 
false, which is known to be false by the one who makes that 
statement, or else is made with a reckless and indifferent re¬ 
gard for the truth, made for the purpose of its being acted 
upon by another party, a misstatement which is acted upon 
by the other party to his or her detriment. 

In this case, the plaintiffs have introduced testimony tend¬ 
ing to show certain misstatements on the part of the defend¬ 
ants as to the rental value of the property: that is, 

167 as to the sums for which different portions of the 
property had been rented; misstatements as to the 

existence of a license to carry on an apartment business; and 
other statements testified to in this case. 

If those statements were false, those statements made by 
any of the defendants were false, were known to be false 
when made, were made with a reckless regard to the truth, 
or indifferent to the truth, made for the purpose of being 
acted upon and were acted upon, and plaintiffs were misled, 
then the plaintiffs are entitled to compensation from each 
of the defendants who made such statements. 

The burden of proof is upon the plaintiffs, to show by 
the greater weight of the evidence that these statements 
were made, that they were made fraudulently as I have de¬ 
fined fraud, and that they resulted in loss to the plaintiffs. 
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It was not incumbent upon the plaintiffs to make an in¬ 
dependent investigation as to the facts stated to either of 
them or to their representative by any of the defendants 
herein, by which the plaintiffs or either of them were in¬ 
duced to enter into the contract of February 2 # , 1948, or to 
consummate the same on April 23, 1948, for the plaintiffs 
were entitled to rely upon the accuracy and truth of these 
statements. 

There has been introduced in evidence also, testimony 
as to certain statements made after the execution of 
168 the contract of sale. If a sale was entered into and 
there was no fraud in entering into the contract of 
sale, then that sale was binding, and subsequent statements 
would have no effect upon the obligations of the plaintiffs 
to carry it out. 

But you may consider the evidence as to those subsequent 
statements as bearing upon the state of mind of the plain¬ 
tiffs when making the original statements as to whether 
they were made with knowledge of their falsity; and also, 
you may consider them as bearing upon any attempt to con¬ 
ceal the original fraud from the plaintiffs, so as to prevent 
the plaintiffs from undertaking to rescind the contract. 

You are the exclusive judges of the facts in this case, and 
the exclusive judges of the credibility of different witnesses. 
In determining that, you should take into consideration the 
bearing of the witness on the stand, the manner of testify¬ 
ing, the interest which a witness, whether as a party or other¬ 
wise, might have in the result of the case. And if any wit¬ 
ness has willfully testified falsely as to any fact as to which 
that witness could not reasonably be mistaken, you may dis¬ 
regard the testimony of that witness in whole or in part, as 
you deem fit. 

If you find that certain statements were made by one 
party as an agent of the other, if that party made them on 


• sic (see p. 172) 



42 


the representation of the principal of that party, and 

169 without knowledge of the falsity, then the agent 
would not be liable, but the principal would. 

But if both the agent and the principal made false state¬ 
ments, knowing them to be false, they would both be equally 
liable. 

The witness Vernon Kitchens was acting as the agent of 
the defendant Abstract Realty Company, and the Abstract 
Realty Company is responsible for the conduct of the agent, 
whatever you find it to be in this transaction. If you find 
from the preponderance of the evidence that the defendants, 
or any of them, or the defendant Kitchens as representative 
of the Abstract Realty Company, made false and misleading 
statements, fraudulently as I have defined fraud, that re¬ 
sulted in injury—loss to the plaintiffs, then your verdict 
should be for the plaintiffs against one or all of the de¬ 
fendants, as you may find. 

In such case, the plaintiffs would be entitled to such sum 
of money as would reasonably and fairly and adequately 
compensate them for the loss resulting to them for the dif¬ 
ference in the rental value of the various apartments from 
the date of the contract of sale up to the time of the filing of 
this suit; for the cost of erecting a fire escape,—I believe 
that was all. 

Do you recall anything else ? 

Mr. Ryan: The expenses of installing electrical serv- 

170 ice to meet the requirements. 

The Court: I think I have mislaid your instruction on that. 
Have you a copy of that? 

(Paper handed to Court) 

Mr. Ryan: No. 4, Your Honor. 

The Court: Here it is. 

All costs expended or incurred in making the premises 
concerned meet the requirements of the District of Columbia 
for licensing and operation. On the other hand, if the plain¬ 
tiffs have not maintained their claims by proof—that is, 
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have not maintained their claims by the greater weight of 
the evidence, or the evidence should be equally balanced, 
the verdict should be for the defendants. 

If counsel have any further statements, come to the bench, 
please. 

(At the bench:) 

Mr. Bonner: I would just renew my request of yesterday, 
to protect the record, in the way of instructions. 

The Court: I suggest you also, if you wish, as a matter of 
precaution, renew your motion for a directed verdict. 

Mr. Bonner: Yes, sir, I do. 

The Court: Which is overruled. Of course, you may renew 
it later. 

Mr. Ryan: Will the jury have the file in this case, 
171 Your Honor? 

The Court: No. 

Mr. Ryan: Then I think we had better advise them as to 
the actual date the suit was filed. There has been no testi¬ 
mony or evidence. 

The Court: You mean the date the suit was filed? 

Mr. Ryan: That is right. They won’t have any place to 
start their compuations of rent, or end them, otherwise. 

The Court: As to this defendant— 

Mr. Ryan: Charlotte Spencer? 

The Court (After inspecting papers):—Spencer, I am 
very much inclined to direct a verdict as to her, because I 
think she was acting—while the title was in her, she was 
purely an agent for her mother. 

Mr. Ryan: For her mother; and she did not participate. 

The Court: Did not participate. 

Mr. Ryan: That is right. 

The Court: So I think I will do that. 

Mr Ryan: Then, that brings one other question: There will 
be one verdict to arrive at in this case, I assume. It will 
not be broken down, so much for this and so much for that; 
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they will come in with one verdict against the defendants, 
or for the plaintiffs,— 

The Court: Yes, for the loss suffered, against Morgan or 
the Realty Company, or both. 

172 Mr. Ryan: Yes, sir. 

Mr. Bonner: Your Honor, there was one other 
thing I wanted to object to. The element of damages, as I 
understood you instructed the jury, would consist of what¬ 
ever it cost them to put this house in such shape as to get 
a license. 

It seems to me the only element of damage would be those 
things in which notices were sent to this woman before she 
sold the place. 

The Court: I think that is covered. You can take your 
exception. 

Mr. Ryan: There was, if Your Honor please, I think one 
slight slip in your charge. You gave a date of February 2, 
1948, I believe it will show; and the date of that contract 
was February 24, 1948. 

The Court: Really? The date of the contract was the 
24th. 

Mr. Ryan: The 24th. That was the first contract. 

Mr. Bonner: Yes. 

The Court: And the suit was filed on— 

Mr. Bonner: April 6, 1949. 

Mr. Ryan: 1949. 

The Court: And 4/24/48, wasn’t it— 

Mr. Ryan: The date of the settlement of the contract was 
April 23,1948, 4/23/48. 

173 The Court: I know. I mean the date of the con¬ 
tract. 

Mr. Ryan: That was 2/24/48. 

Mr. Bonner: That is right. 

(End of bench conference.) 
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JURY CHARGE (Continued) 

The Court: Members of the jury, as to the defendant 
Charlotte Spencer, while she signed the contract, and while 
the title to the property was in her name, she was really 
acting as the agent of her mother, who had the beneficial 
interest in the property. There is no evidence that Char¬ 
lotte Spencer made any false statements or representations. 
So, as to her, you will return a verdict for the defendant. 

If you find for the plaintiffs, your verdict will be in one 
sum, against either Ethel H. Morgan or the Abstract Realty 
Company, or both. Of course, your verdict may be for one 
of those defendants, or for both. 

The date of the signing of the contract was February 24, 
1948. The suit was brought on April 4,1949. They are the 
two dates which I refererd to that, if you find for the plain¬ 
tiff, you may, in fixing the amount lost by reason of any 
misrepresentation as to rent, your verdict as to that par¬ 
ticular item should be confined to the period between those 
two dates, between February 24, 1948, and April 4, 1949. 

You may now withdraw and consider your verdict. 
174 (Whereupon, the jurors withdrew to consider of 
their verdict, at 10:20 a.m.) 

The Court: Let me speak to counsel, please. 

(At the bench:) 

The Court: I read over your complaint, and after read¬ 
ing it over, I don’t see any grounds for recovery for state¬ 
ments made after the actual entering into the contract. 

Mr. Ryan: Statements made after February 24? 

The Court: Yes. 

Mr. Ryan: Well, of course, if Your Honor— 

The Court: That is for grounds for recovery, I mean. I 
admitted it for the purposes as I stated in my charge. 

Mr. Ryan: That it right. I still disagree with Your 
Honor, because the actual damage doesn’t result until a 
person consummates a contract. 

Your Honor indicated yesterday that you would feel that 
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if that statement, or those statements, had been made to 
induce the plaintiffs to breach their contract, you would 
have admitted them. But I think the converse is true. If 
false and misleading statements are also made to the detri¬ 
ment of a plaintiff, to induce them to complete a contract 
which, had they known the truth, they would have been en¬ 
titled to rescind, they would be just as much actionable. 

The Court: I included something along that line in my 
charge. 

175 Mr. Ryan: Yes, you did. You stated that if— 
The Court: —it were made to conceal the fraud. 

Mr. Ryan: To conceal the fraud which had already been 
made. 

The Court: Yes, and to prevent— It might conceal the 
fraud and prevent an action to set aside the contract, even 
before it was completed. 

Mr. Ryan: I think the reason is, Your Honor, and I take 
a different view as to when the fraud was actually con¬ 
summated, and I don’t say that there was any fraud con¬ 
summated until April 23, 1948, which was the actual pur¬ 
chase date of the real estate. That is the date upon which 
these parties parted with something of value. They put up 
a deposit, which remained in escrow until that day. 

Then it was applied to complete a contract— 

The Court: But if the contract was validly made, then it 
was binding. 

Mr. Ryan: Of course, that presupposes that it was validly 
made. 

The Court: Yes. 

Mr. Ryan: And the facts in this case would indicate that 
it was tainted from beginning to end. 

The Court: Well, there is testimony bearing on the origi¬ 
nal fraud, showing the state of mind when the statements 
were made. I don’t think it is going to make any 

176 difference, however. 

Mr. Ryan: I don’t, either. 
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Mr. Bonner: No. 

Mr. Ryan: I don’t, either, but I think Your Honor has 
covered exactly your own legal views in regard to that 
fraud. I think your instruction was right in line with what 
yon told ns, despite the fact that we differ as to the legality 
of that position. 

The Court: We disagree as to the law. But I very often 
disagree with lawyers, and they with me. I guess that is 
why we have the Court of Appeals. 

Mr. Ryan: Of course, the Court of Appeals is the hard¬ 
est one to disagree with, because you have almost had your 
last chance there. 

The Court: I am satisfied, though, that I should have 
directed a verdict as to that one defendant. 

Mr. Ryan: I agree with Your Honor in that. 

The Court: Really, she was the agent, not the principal, 
although she signed the contract. 

Mr. Ryan: In the light of her mother’s testimony; but 
up to that time, we had not been shown why it was trans¬ 
ferred from her mother without consideration. 

The Court: Of course, in an action to set aside a contract, 
she would be a necessary party, even though she might not 
have been interested. 

177 Mr. Ryan: I think even in this action, until her 
position was established, she was an indispensable 
party and necessarily a defendant. 

The Court: Well, it is up to the jury now. 

(End of bench conference.) 

(Whereupon, the Court proceeded with another case, 
until later in the morning session, when the following oc¬ 
curred:) 

(At the bench:) 

The Court: I have a note from the jury: 

“The jurors wish to know the total expenses claimed by 
the plaintiff.” 

How much were they? 
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Mr. Ryan: It will take me a minute to figure it out, Your 
Honor. 

The Court: Well, itemize it. 

Mr. Ryan: All right, Your Honor. 

Mr. Bonner: I don’t think you should tell them. They 
are supposed to know that, Judge, if they listened to the 
evidence. 

The Court: I couldn’t tell them. Talk it over with Mr.— 
Get it right. 

(End of bench conference.) 

The Court (to attorneys in other case): We will suspend 
a few minutes. 

178 (Mr. Ryan and Mr. Bonner conferring.) 

The Court: Step to the bench, please. 

(At the bench:) 

Mr. Bonner: What was that question, Judge, that was 
asked ? 

(Paper handed to Mr. Bonner.) 

Mr. Bonner: “Total expenses claimed.” Do they mean 
the loss of rent— 

The Court: The expenses claimed, as I understand it. 

Mr. Bonner: 1410.62. 

The Court: Installation, fire escape, 1740. 

Mr. Ryan: The proof showed 1885 on that, Your Honor. 

The Court: 1785? 

Mr. Ryan: 18,1885. 

The Court: 1885. 

Mr. Bonner: Yes. 

The Court: The interior repairs, involving the installa¬ 
tion of fire gongs, $250. 

Mr. Bonner: We have got 420— 

Mr. Ryan: The bills in evidence for actual tepairs, in¬ 
cluding the electrical work, total $1420.62. 

The Court: What were the total expenses ? 

Mr. Ryan: Those were the total expenses, exclusive of 
rent. 
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The Court: Well, that wasn’t an expense. 

179 Mr. Ryan: That is right. That was not an ex¬ 
pense. 

The Court: The actual expenses, we will give them that. 
Mr. Ryan: 1410.62. 

The Court: Yes. 

(End of bench conference.) 

The Court: Bring them in. 

(The jury filed in, remaining standing.) 

The Court: Members of the jury, you have written me, 
asking to know the total expenses claimed by the plaintiff. 
The total expenses amounted to $1410.52. Is that what 
you wanted to know! 

The Jury Foreman: That is right, Your Honor. 

The Court: Very well. Return, then, and consider fur¬ 
ther of your verdict. 

(Whereupon, the jury again retired to consider of its 
verdict.) 

(At 2:10 p.m., subsequent to the Court’s noon recess, the 
jury returned, and the following transpired:) 

The Court: Are you the foreman! 

The Jury Foreman: Yes, sir. 

The Court: Have the jurors agreed upon a verdict! 

The Jury Foreman: We have agreed upon a verdict. 
The Court: Now, as between the plaintiff Pietro Santucci 
and Yolanda Santucci, by direction of the Court, you will 
return a verdict in favor of the defendant Charlotte 

180 Spencer. So that is your verdict, so say you each 
and all. 

(Affirmative response.) 

The Court: Between the same plaintiff and the defendant 
Ethel H. Morgan, do you find in favor of the plaintiffs or 
in favor of the defendant Ethel H. Morgan! 

The Jury Foreman: In favor of the plaintiffs. 

The Court: And as between the plaintiffs and the defend¬ 
ant the Abstract Realty Company, how do you find! 
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The Jury Foreman: In favor of the defendant. 

The Court: You have stated that you have found in favor 
of the plaintiffs against the defendant Ethel H. Morgan. 

The Jury Foreman: Yes. 

The Court: In what amount? 

The Jury Foreman: Twenty-five hundred dollars. 

The Court: Members of the jury, you have heard the 
verdict as rendered by vour foreman, that you find in favor 
of the defendant the Abstract Realty Company, but in favor 
of the plaintiffs against the defendant Ethel H. Morgan, in 
the sum of $2500. Is that the verdict of each and every 
one of you ? 

(Affirmative response.) 

The Deputy Clerk: The jury is excused until tomorrow 
morning at nine-thirty, when they are to report to the civil 
jury room. 


182 Filed Apr. 6, 1949. Harry M. Hull, Clerk 

(COMPLAINT FOR DAMAGES * MISREPRESENTA¬ 
TION) 

1. The amount involved herein exceeds the sum of Three 
Thousand ($3,000.00) dollars. 

2. Plaintiffs aver that the defendants, acting in concert 
with each other wilfully and knowingly misrepresented the 
premises 2314 Nineteenth Street, Northwest, unto plaintiffs, 
and as a result of such wilfull and knowing misrepresenta¬ 
tions did suffer and induce plaintiffs to purchase and ac¬ 
quire said land and premises as a result of a contract en¬ 
tered into for the purchase and acquisition thereof dated 
for the same on, to wit, February 24, 1948. 

3. Plaintiffs further aver that said defendants did by and 
through stud contract agree by and with plaintiffs to comply 
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with any and all notices of any requirements of any depart¬ 
ment of the District of Columbia in regard to said premises, 
said provision to survive the delivery of any deed pursuant 
to the contract aforementioned. 

4. Plaintiffs aver that said premises were not as repre¬ 
sented by defendants, and further that the same were then 

subject to an outstanding notice of the Director of 

183 Inspections for The District of Columbia, all of which 
was well known to defendants as was the fact that 

said building and premises failed to comply with the re¬ 
quirements of the Rent Control Board pertaining to maxi¬ 
mum rental ceilings, and with other Municipal Departments 
in other respects. 

5. Plaintiffs aver that as a result of the wilfull and fraud¬ 
ulent misrepresentations of defendants they were required 
to and did expend large sums of money, and suffered^ great 
lossess in represented revenue and income from said prem¬ 
ises and will in the future be required to expend further 
sums of money and suffer further losses of revenue and in¬ 
come all to plaintiffs’ damage in the sum of Fifteen Thou¬ 
sand ($15,000.00) dollars. 

Wherefore plaintiffs bring this action and claim to re¬ 
cover from the defendants and each of them the sum of 
Fifteen Thousand ($15,000.00) dollars besides costs of this 
action. 

(s) Harry L. Ryan, Jr., 815 15th St. N.W., Washing¬ 
ton, D. C., Attorney for Plaintiffs. 

• ••••••••• 

184 Filed Mar. 8, 1950. Harry M. Hull, Clerk 

ANSWER OF ETHEL H. MORGAN 

(Erroneously Named Ethel M. Morgan) 

The answer of Ethel H. Morgan to complaint filed herein 
respectfully shows as follows: 
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1. She admits the allegations contained in paragraph one 
of the complaint. 

2. She denies willfully and knowingly misrepresenting 
the premises 2314 19th Street, N. W. to the plaintiffs herein; 
and further denies that she made any misrepresentations 
while acting in concert with others; she further denies in¬ 
ducing the plaintiffs to purchase the aforesaid premises; 
she is advised and believes that plaintiffs did enter into a 
contract for the purchase of said property on, to wit, Feb¬ 
ruary 24, 1948. 

3. This defendant avers that the contract mentioned 
above did contain a stipulation that the seller would comply 
with any and all notices as mentioned in paragraph three. 
Defendant denies that she was the seller of said property 
and avers, therefore, that said notices could have no affect 
on her. 

4. Defendant denies that the said premises were misrepre¬ 
sented by her and upon information and belief she denies 
that the property was subject to an outstanding notice of 

the Director of Inspections for the District of Colum- 
185 bia on that the said building and premises failed to 
comply with the requirements of the Rent Control 
Board and with other rulings of other Municipal Depart¬ 
ments. 

5. Defendant has no knowledge as to the truth or falsity 
of the allegations contained in paragraph five of the com¬ 
plaint ; she avers, however, that at no time did she make any 
willful and fraudulent representations to the plaintiffs 
herein. In further answer to the complaint the defendant, 
Ethel H. Morgan, avers that premises 2314 19th Street, 
N. W. were owned by defendant, Charlotte Spencer on Feb¬ 
ruary 24, 1948, and that on said date a contract was made 
between the plaintiffs and the said Charlotte Spencer for 
transfer of the property; that defendant, Ethel H. Morgan, 
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was not the owner of the premises nor did she at any time 
misrepresent the said premises to the plaintiffs herein. 

Wherefore, having fully answered, defendant, Ethel H. 
Morgan, respectfully requests that this complaint be dis¬ 
missed and for such other relief as to the Court may seem 
proper. 

(s) John T. Bonner, Attorney for Ethel H. Morgan. 


186 Filed Jan. 8, 1952. Harry M. Hull, Clerk 

PRETRIAL PROCEEDINGS 

Statement of Nature of Case: 

This is an action for damages based upon misrepresenta¬ 
tion made to plaintiffs by defts. in connection with contract 
for the purchase and sale of real property, to wit: a rooming 
house in the Dist. of Col. upon which it is alleged plaintiff 
acted and relied to his injury and damage. 

Plaintiff alleges deft. #1, Ethel M. Morgan, to be the real 
party in interest, the real party of the property in question; 
that deft. #2, Charlotte Spencer, is the record owner of the 
property but is in fact not the real owner but the possessor 
of only minor interest in the property; that deft. #3, the 
Abstract Realty Co., is the real estate broker through whom 
the other two defts. acted in the sale of the property to the 
plaintiffs. 

Plaintiffs allege that the deft., Abstract Realty Co., acting 
with the knowledge and acquiescence of the other two defts. 
made the following representations: that the premises at 
the time of the execution of the contract were being used 
as a rooming house; that the defts. 1 and 2 were duly 
licensed to conduct and operate a rooming house in the 
premises and that same were in position properly to be so 
used; that the rents being charged at said time were ap¬ 
proved rents authorized to be charged by the Rent Control 
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Board of the Dist. of Col. The Plaintiff alleges that at the 
time of said representation the following facts existed: 1, 
defts. had no license to operate a rooming in the premises in 
question; 2, defts. knew that they had no such license and 
knew that the building in question failed to meet the require¬ 
ments which were a condition precedent to the issuance of 
such license in all respects: the building was not equipped 
with a fire escape, that the building was not equipped 
187 with a fire alarm; that the building was not equipped 
with a fire extinguisher; also certain portions of the 
building, i. e., basement rooms had been precluded from use 
for human habitation because of lack of ventilation and that 
notice to that effect had been received by deft, from the 
Director of Inspections of the Dist. of Col.; the electric sys¬ 
tem in the building was defective; report was received by 
defts. on Feb. 20, 1947, from the Director of Inspections, 
included the above defects with the exception of the lack of 
proper electrical system. It is alleged by plaintiff that deft, 
represented that the rentals, then being charged were ap¬ 
proved by the Bent Control Board of the Dist. of Col. but 
that said rentals have not been so approved. 

Plaintiffs allege the following damages: Cost of installa¬ 
tion of fire escape $1740.00; interior repairs, involving in¬ 
stallation of fire gongs and fire extinguishers $250.00; 
repairs to electrical system $425.00, Total $2415.00. Plain¬ 
tiffs allege that defts. represented, additionally, that the rent 
ceilings in effect at the time made possible gross revenue of 
$385.00 per month; that said ceilings were not actually in 
effect and that within 2 months after purchase plaintiff 
obtained an order on rent ceilings from the Bent Control 
Board which made possible only the gross income on the 
property of $305.00 per month. Plaintiff contends that the 
property, at the time of the execution of the contract, had 
a market value at least $7500 less than the market value 
which it would have had if it were actually as represented 
by defts. 
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It is contended by the plaintiff that in addition to reliances 
upon misrepresentations, they are entitled to rely npon dam¬ 
ages for breach of contract, said damages being those suf¬ 
fered because of failure of the defts. to comply with all 
notices and requirements of any department of the Dist. of 
Col. in regard to said premises. 

It is agreed by the parties hereto that the name of deft. 

Ethel M. Morgan should properly be Ethel H. Morgan 
188 and for all purposes deft, may be considered Ethel H. 

Morgan as though her name properly appeared in the 
pleadings as such. 

All Defendants deny that they at any time made any mis¬ 
representations as alleged by plaintiff either personally or 
by any person on their behalf or with their knowledge and 
acquiescence. 

Deft. #1, denies that she was the owner of the property at 
the time the contract in question was entered into. 

Deft. #2, Charlotte Spencer, admits that she was the 
owner of the property in question, at said time. 

Deft. #3, alleges that it merely acted as broker in connec¬ 
tion with the contract of purchase and sale, made no repre¬ 
sentations respecting the property as alleged by plaintiff 
and had no knowledge that said representations were made. 

Deft. #1, admits that she was the owner of the property 
in question on Feb. 20, 1947, the date of notice above re¬ 
ferred to from the Director of Inspections. 

STIPULATIONS: 

It is stipulated that defts. #1 and #2 are mother and 
daughter, respectively. 

Subject to objection at the trial on the ground of rele¬ 
vancy and materiality, it is stipulated that the following 
may be introduced without formal proof: 

1. Records of any Department of the Dist. of Col. Gov¬ 
ernment pertaining to the premises in question. 
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2. Records of the Municipal Court, Dist. of Col. pertain¬ 
ing to premises or the plaintiffs’ occupancy thereof. 

3. Contract of Feb. 24, 1948, together with inventory at¬ 
tached thereto. 

4. Settlement sheets of April 23,1948. 

Dated Jan. 1952. 

(s) Charles F. McLaughlin, Pretrial Justice 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 

5. Original letter of Feb. 24,1948 from Dr. of Inspections, 
D. C., copy thereof dated May 21, 1948 and notice from 
electrical inspector, dated May 24, 1948. 

Attorneys authorized to act: Harry L. Ryan, Jr., Plaintiff; 
John T. Bonner, Defendant. 

• ••••••••• 

190 Filed Jan. 28, 1952. Harry M. Hull, Clerk 

PLAINTIFFS’ INSTRUCTION NO. 2 

The Jury is instructed as a matter of law that plaintiffs 
herein were under no legal obligation to make any independ¬ 
ent investigation of matters of fact stated to them, either of 
them, or to their representative, by any of the defendants 
herein, by which plaintiffs or either of them were induced 
to either enter into the contract of February 24,1948, or to 
consummate the same on April 23,1948, said plaintiffs being 
entitled to rely upon the accuracy and truth of said state¬ 
ments. 

Charged. 

Stein v. Treger, 86 U. S. App. D. C. 400. 

Lester v. Superior Motor Car Co., 73 App. D. C. 171. 
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193 Filed Jan. 28, 1952. Harry M. Hull, Clerk 

INSTRUCTIONS TO THE JURY 

DEFENDANT’S PRAYER No. I. 

You are instructed that “A person to whom false repre¬ 
sentations have been made is not entitled to relief because 
of them if he might readily have ascertained the truth by 
ordinary care and attention, and his failure to do so was 
the result of his own negligence. 

Sawyer vs. Prickett 22 L ED. 105 
23 Am. Jur. 960-961 

Denied. 




195 Filed Jan. 28, 1952. Harry M. Hull, Clerk 

INSTRUCTIONS TO THE JURY 

DEFENDANT’S PRAYER NO. m 

You are instructed that “Where buyer has equal and 
available means for information and no fraud or artifice 
was used to prevent inquiry or investigation respecting 
seller’s representations, rule of “Caveat emptor” applies. 

Lester v. Superior Motor Car, Inc. 

73 App. D. C. 171. 

Denied. 


196 Filed Jan. 29, 1952. Harry M. Hull, Clerk 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 24th day 
of January, 1952, before the Court and a jury of good and 
lawful persons of this district, to wit: 
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Joseph W. March, Jr., John Kraft, A1 Denniberg, Albert 
H. Chace, Jr., Thomas S. Onifry, Helen H. Davis, 
Margaret B. Penn, Wilbur W. Seay, Irvin C. Gladhill, 
Chester E. Martin, Clare M. Lehner, Hoda S. Jemigan 

who, after having been duly sworn to well and truly try the 
issues between Pietro Santucci and Yolanda Santucci, plain¬ 
tiffs and Ethel H. Morgan, Charlotte Spencer and Abstract 
Realty Co., defendants, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
29th day of January, 1952, that they find the issues afore¬ 
said in favor of the plaintiffs Pietro Santucci and Yolanda 
Santucci and that the money to them by the defendant Ethel 
H. Morgan by reason of the premises is the sum of twenty- 
five hundred dollars ($2500.00); they also find for the de¬ 
fendant Abstract Realty Co. against Pietro Santucci and 
Yolanda Santucci, plaintiffs. They further find for the de¬ 
fendant Charlotte Spencer against Pietro Santucci and 
Yolanda Santucci, Plaintiffs by direction of the Court. 

Wherefore, it is adjudged that the said plaintiffs recover 
of Ethel H. Morgan, Defendant, the sum of twenty-five hun¬ 
dred dollars ($2500.00) together with costs. It is also ad¬ 
judged that the defendant Abstract Realty Co. go hence 
without day, be for nothing held and recover of plaintiffs 
their costs of defense; it is further adjudged that the de¬ 
fendant Charlotte Spencer go hence without day, be for 
nothing held and recover of plaintiffs her costs of defense. 

Harry M. Hull, Clerk, by (s) Anne W. Lyddane, 
Deputy Clerk 

By direction of Judge Jennings Bailey. 
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197 Filed Feb. 26,1952. Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Notice is hereby given that Ethel M. Morgan, defendant 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the 
final judgment entered in this action on January 29th, 1952. 

(s) John T. Bonner, Attorney for Appellants, 416 
5th St., N. W., Washington, D. C. 
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QUESTION PRESENTED 

Appellees adopt the question presented by appellant 
the question for consideration herein. 
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Foe the District of Columbia Circuit 


No. 11,381 


Ethel H. Morgan, Appellant, 
v. 

Pietro Santucci, Yolanda Santucci, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

It is obvious from even a cursory examination of the 
curtailed statement of the testimony of the witnesses who 
testified herein that ample evidence was adduced to sup¬ 
port the following facts. 

Appellees herein, husband and wife, are persons of for¬ 
eign extraction and had considerable difficulty in express¬ 
ing themselves at the trial as can be readily seen. They 
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indicated, however, that they were interested in purchas¬ 
ing a rooming house as a business proposition. (J.A. 4). 
This vras to them something new and a venture in -which 
they had no previous experience whatever. (J.A. 5, 13). 
Accordingly, they elicited the assistance of their son for 
help in their negotiations, since he was better educated 
and he confirmed in detail the events upon which this 
action was based. (J.A. 1-3, 19-24). It does not appear 
that he ever had any prior business experience and at the 
time of the matters concerned was a medical student. 
(J.A. 1). 

In the negotiations leading up to the initial signing of 
their contract, appellees were advised by appellant’s ad¬ 
mitted agent that the premises and business conducted 
thereon were: 

1. Licensed for the conduct and operation of a 
rooming house or apartment, (J.A. 4, 5, 12) 

2. Producing rental of $440.00 or more monthly 
approved by the Kent Control Board, and (J.A. 4, 
23, 26) 

3. Complied with pertinent building regulations 
for the usage being made by appellant. (J.A. 3, 4, 
12 , 20 , 22 ) 

Evidence was adduced to amply support a finding that 
none of these conditions prevailed on either the date of 
entering into their contract by appellees, February 24, 
1948, or the date of consummation thereof, April 23, 1948. 
(J.A. 6,' 7, 10, 14-17, 18) These matters were material, 
substantial and false. They -were relied upon by appel¬ 
lees to their detriment and damage and formed the bases 
of that part of their action pitched upon misrepresenta¬ 
tion. 

As a further basis for cause of action against the ap¬ 
pellant, appellees charged that contractually appellant 
agreed to comply with any and all notices of any require- 
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ments of any department of the District of Columbia in 
regard to appellant’s premises, said provision to survive 
the delivery of any deed pursuant to the contract of the 
parties. (J.A. 51). Appellant conceded that said provi¬ 
sion was part of the contract but denied that she was the 
seller to be bound thereby (J.A. 52). This provision is 
referred to by appellant again in his statement of the case 
herein and by the Court in its charge to the jury. 1 (J.A. 
2, 42). It is therefore presumably possible that this was 
the basis for the verdict of the jury herein although ap¬ 
pellant has not seen fit to question the same as any basis 
for her appeal. 

SUMMARY OF ARGUMENT 

The trial Court upon the evidence adduced herein cor¬ 
rectly refused to instruct the jury in accordance with ap¬ 
pellant’s requested prayers numbered I and III since upon 
such evidence, the prayers as tendered were either incom¬ 
plete or inaccurate expressions of the applicable law. 
Reference to the citations in support thereof so indicate. 

Under the evidence developed upon the trial herein and 
the law as pronounced by this Court in similar situations, 
appellees’ Instruction number 2 as proferred, and within 
the context of the Court’s entire charge was a proper one. 

Under all of the evidence and the law of this jurisdic¬ 
tion caveat emptor did not pertain herein. 


1 “All notices of violations of Municipal orders or requirements 
noted or issued by any department of the District of Columbia, 
or prosecutions in any of the courts of the District of Columbia 
on account thereof against or affecting the property at the date of 
the settlement of this contract shall be complied with by the 
seller and the property conveyed free thereof. This provision shall 
survive the delivery of the deed hereunder.” 
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ARGUMENT 

The Court correctly refused to instruct the jury as re¬ 
quested in appellant’s prayers numbered I and III. 

Appellant’s prayers numbered I and III taken in the 
abstract are undoubtedly good law as far as they go, but 
unfortunately for appellant they do not go far enough, 
nor are they those principles of law (rare it is true) 
which, without more, conclusively solve controversies. The 
instructions as requested did not fit the evidence adduced. 

Appellant’s citation of Sawyer v. Pickett, 22 L. Ed. 
105, adequately supported the last portion of his requested 
prayer numbered I, namely that one may not rely upon 
misrepresentation where his own failure to ascertain the 
truth is as a result of his own negligence. The facts 
recited therein conclusively established the negligence of 
the representee. This however is not fully appropriate 
under the facts developed herein, and appellant’s second 
reference thereunder, 23 Am Jur 960, 961, more accu¬ 
rately and more completely states the law of this and 
other jurisdictions, particularly if it is supplemented by 
the summarization appearing on page 963, and supported 
by this Court in essence in Stein v. Treger, 86 U. S. App. 
D. C. 400 and Lester v. Svmgerior Motor Car Inc. 73 App. 
D. C. 171. 

Appellant’s proposed prayer numbered I quoted accu¬ 
rately one isolated sentence set forth in American Juris¬ 
prudence, which when taken out of context and left in¬ 
complete failed to fit the factual situation herein pertain¬ 
ing. The remaining portion, necessary to give full effect 
to the propriety of the proffered prayer appears at page 
963 wherein it is stated: 

“In consideration of the effect of negligence of a rep¬ 
resentee on the right to rely, the policy of the law 
toward actual fraud must always be considered, since, 
under modern judicial concepts of social relationship, 
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the actual wrongdoing of the representor is consid¬ 
ered to outweigh the carelessness of the representee, 
at least in instances of actual machination and decep¬ 
tion. It has frequently been stated or held that the 
doctrine of negligence does not authorize deception in 
what is said or unsaid, and hence, the effect of negli¬ 
gence on the part of the party deceived may be tolled 
by the active fraud of the other party. In other 
words, the rule sanctioned by the weight of author¬ 
ity, is that where one party to a transaction induces 
the other party to enter into it by wilful misrepre¬ 
sentation, he cannot escape liability for his fraud by 
showing that such party could have investigated the 
representations made and would then have found that 
they were untrue.” 

The foregoing is undoubtedly what this Court sanc¬ 
tioned in Lester v. Superior Motor Cars, Inc., supra, when 
it stated: 

“He whose false representations have induced another 
to deal with him is not standing upon very firm 
ground when he takes the position that his victim 
ought not to have relied upon his false statements.” 

and also in Stem v. Treger, supra, when it stated: 

“It is contended that the court erred in refusing to 
instruct the jury as to Treger’s duty to make his own 
investigation of the wholesaler in Chicago. However, 
even though Treger could have investigated the mat¬ 
ter, there was no obligation upon him to do so at his 
peril, unless the circumstances were such as to put 
him on notice. As a retail purchaser, he was entitled 
to rely upon the representations of the broker con¬ 
cerning their principal’s financial standing, especially 
after they had gone to Chicago and made the repre¬ 
sentation to Treger that they had investigated that * 
particular matter; and he was also entitled to rely 
upon the broker’s assurance that the whiskey was all 
in Chicago and immediately available to anyone who 
would sign the order and make the required payment. 
Treger could not be said to be guilty of voluntary 
blindness in not seeing matters before him, for these 
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matters were not before him. He could, of course, 
have made an investigation himself, but so could al¬ 
most everyone else who has ever been defrauded by 
fraudulent representations. One does not generally 
rely upon such representations, at his own risk.” 

The foregoing completed statements of the law imme¬ 
diately dissolve and dispose of any applicability herein of 
appellant’s prayer numbered III as tendered, for certainly 
no solace nor aid to the bald reliance upon caveat emptor 
can be gained through the expressions of this Court in 
either case cited, both holding contra to appellant upon 
facts peculiarly similar in effect to those pertaining herein. 

Appellees do not deny that they could have investigated 
each and every allegation upon which they relied, but they 
do contend that they were dealing with a licensed real 
estate broker employed by an owner who had within her 
own knowledge the truth or falsity of every material rep¬ 
resentation made to appellees upon which they relied and 
upon which they were induced to deal. It appears sig¬ 
nificant that this appellant "was no neophyte to the room¬ 
ing house business. She had stalled the District of Colum¬ 
bia for over a year in complying with its requirements 
for the safety of her premises. She had for an undis¬ 
closed period of time overcharged her tenants for their 
accommodations. 

As to the latter matter it seems pertinent that in this 
connection the identical information which appellant’s 
agent gave appellees was that which appellant had given 
her agent. (J.A. 26). It apparently made no difference 
to her whom she deceived, for she admitted in her owui 
testimony that she was well aware that the rentals which 
she charged had not been approved by the Rent Control 
Board and that she vras familiar with the requirements 
of that Board in such regard. (J.A. 37, 38) 

This identical point does not appear to have been con¬ 
sidered to date by this Court but was considered, and in a 
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manner favorable to appellees herein, decided by the 
Municipal Court of Appeals for the District of Columbia 
in Tucker v. Beazley 57 A 2d 191 and Borzello v. Thomp¬ 
son 57 A 2d 195 in each of which, purchasers were held 
entitled to rely upon representations of rentals being 
charged and collected as being rentals legally established 
under the Emergency Rent Act, and as obviating any in¬ 
dependent investigation thereof by the purchasers. 

Appellant’s remaining contention herein is directed at 
the action of the trial Court in granting appellees’ In¬ 
struction No. 2. This instruction was directed toward the 
right of appellees to rely upon representations of any 
matters of fact made to them upon which they relied and 
by virtue of which they were induced to deal with the 
appellant to their resulting damage. 

This prayer as tendered is obviously one directed to¬ 
ward the exceptions to the rule of caveat emptor for 
which the appellant herein contends without limitation. 
Appellees submit that their prayer as submitted is ade¬ 
quately supported by the holdings of this Court as here¬ 
inbefore cited in Stein v. Treger, supra, and of the Mu¬ 
nicipal Court of Appeals for the District of Columbia in 
its decisions hereinbefore cited and was more than justi¬ 
fied by the evidence precluding any holding that negli¬ 
gence was shown attributable to the appellees for their 
failure to have made any independent investigation of the 
facts concerned. 

CONCLUSION 

In conclusion herein appellees believe that a statement 
adopted by this Court in deciding the case of Bailey v. 
Smith, 57 App. D. C. 369, and frequently thereafter al¬ 
luded to in later decisions aptly fits the present case. 
That statement found at page 371, is as follows: 

“There is no rule of law which requires men in their 
business transactions to act upon the presumption 
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that all men are knaves and liars, and which declares 
them guilty of negligence, and refnses them redress, 
whenever they fail to act on that presumption. The 
fraudulent vendor cannot escape liability by asking 
the law to applaud his fraud and condemn his victim 
for his credulity.” 

Respectfully submitted, 

Habry L. Ryan, Jr. 

815 Fifteenth Street, N. W. 

Washington, D. C. 

Attorney for Appellees 





















